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L
ast fall, the Supreme Court of New Jersey issued

a decision that provides key guidelines under

which attorneys must evaluate situations where

potential clients agree to have their legal expens-

es paid by a third party. Specifically, In the Matter

of the State Grand Jury Investigation, the Court

upheld a trial court’s denial of a motion to disqualify attorneys

that a company had retained and paid to represent employees

who were potential witnesses against that company.1 The

Court’s analysis rested largely on its interpretation of the Rules

of Professional Conduct, particularly on the interplay among

Rules 1.8(f), 1.7(a)(2), and 5.4(c). A practical application

emerged whereby an attorney may represent a client but

accept payment, directly or indirectly, from a third party, pro-

vided each of six enumerated conditions is satisfied.

The case stemmed from a state grand jury investigation

into whether a corporate contractor had submitted fraudulent

invoices for services purportedly rendered to a county govern-

ment. At the heart of the investigation was the company

itself, and three of its employees. The company entered into

four retainer agreements with four separate lawyers, three of

whom were specifically for the three employees under inves-

tigation. The fourth attorney was retained for what the com-

pany identified as “all non-target current and former employ-

ees…in connection with the investigation.”2

The four retainer agreements were nearly identical. They

contained similar language delineating the company’s ulti-

mate responsibility for legal fees and costs, stating:

• that the retention of counsel was made with the company’s

“express understanding that the sole professional obliga-

tion” of counsel was to the particular employee;

• that counsel was “not required to disclose any legal strate-

gy, theory, plan of action, or the like to the company;”

• that the company’s obligation to pay counsel was “in no

way” contingent “upon any such disclosures;”

• that the company’s obligation to pay counsel in no way

created a “professional relationship between the company

and [the] law firm;”

• that counsel’s “reimbursement of legal fees and expens-

es…[was] neither conditioned upon nor dependent upon”

counsel’s “cooperation with the company or any other

party;”

• that the company would receive only summary invoices

while the particular employee would be provided detailed

invoices; and

• that “upon receipt” the company was obligated to pay

those invoices.3

The company notified the three employees in writing, stat-

ing that in connection with the state investigation the Attor-

ney General’s Office was conducting interviews of company

employees. The purpose of the letter was to advise them of the

arrangement the company had made to provide them with

counsel.

Specifically, the letter stated, “upon advice of our attorneys

in New Jersey, we believe it would be prudent to retain sepa-

rate counsel to represent you personally in connection with

the State’s investigation…[the company] has retained counsel

to represent you in connection with the investigation. You do

not have to use [that specifically retained lawyer] as your

attorney.”4 The letter further advised the employees that they

were “free to hire [their] own attorney, at [their] own

costs…[their] personal rights may conflict with the interests

of the company…[the company] agrees to pay for [their] legal

representation…[the company] has no obligation to do so

and may stop paying those legal fees and costs at any time,

should it believe it appropriate…”5

The company also informed all other employees that it had

retained an attorney, at the expense of the company, for them to

consult regarding the investigation.

The investigation escalated. The state subpoenaed two of the

four attorneys hired to represent the employees. After those

attorneys declined to comply, the state withdrew the subpoenas.

The state notified the company that it and several unnamed

employees had been designated as “targets” of the grand jury

investigation.6 Soon after, the state served grand jury subpoenas
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for the company’s records in connection

with the four attorneys it had retained for

its employees. While the company

responded to the request, it withheld

material it deemed privileged.

The state then filed a motion to dis-

qualify the four attorneys from repre-

senting the employees in superior court,

citing 1.5, 1.6, 1.7, 1.8 and 1.10 of the

Rules of Professional Conduct. The

employees submitted affidavits stating

essentially that they were satisfied with

the arrangement and could not afford to

pay for an attorney themselves.

In denying the state’s motion, the

trial court recognized that RPC 1.5

relates to the reasonableness of attorneys

fees; therefore, it had no bearing on the

issue presented. Through the examina-

tion of the certifications by the four

attorneys and the sample redacted

invoices, the trial court was satisfied that

under RPC 1.6, confidentiality of infor-

mation between the client and lawyer

was not affected by the company’s

arrangement, with the caveat that going

forward all invoices sent to the company

must be redacted so no specific informa-

tion was to be included in the bills.

Despite the state’s argument to the

contrary, the trial court noted that since

no specific conflict had been identified,

and that pursuant to RPC 1.7, the general

conflict of interest rule, clients may waive

a potential conflict following disclosure

and informed consent, the language con-

tained in the retainer agreements and

company’s letters to the employees ade-

quately addressed that concern.

The court did impose some restric-

tions to safeguard the employees. It

required that prior to any attempt by

the company to terminate payment to

any one of the four attorneys, it must

seek court approval.

After the Appellate Division denied

the state’s motion for leave to appeal the

trial court’s decision, the state peti-

tioned for certification before the New

Jersey Supreme Court. In addition to the

submissions by the parties’ attorneys,

the Court granted leave to the Associa-

tion of Criminal Defense Lawyers of

New Jersey to submit an amicus brief.

In its analysis, the Court noted that

“to warrant disqualification in this set-

ting, the asserted conflict must have some

reasonable basis.”7 In 2003, RPC 1.8(f)

was reformulated to provide that “a

lawyer shall not accept compensation for

representing a client from one other than

the client unless: (1) the client gives

informed consent; (2) there is no interfer-

ence with the lawyer’s independence of

professional judgment or with the lawyer-

client relationship; and (3) information

relating to representation of a client is

protected as required by RPC 1.6.”8

Thus, RPC 1.8(f) mandates that three

factors must be present before a lawyer

agrees to be paid by a third party. At the

same time, however, RPC 1.7(a) prohibits

a “lawyer from representing a client if

that representation involves a concurrent

conflict of interest.”9 A concurrent con-

flict can be a “significant risk that the

representation of one or more clients will

be materially limited by the lawyer’s

responsibilities to…a third person or by a

personal interest of the lawyer.”10

Finally, RPC 5.4(c) advises that an

attorney “shall not permit a person who

recommends, employs, or pays the

lawyer to render legal services for anoth-

er to direct or regulate the lawyer’s pro-

fessional judgment in rendering such

legal services.”11

The Court rejected the state’s argu-

ment that a per se conflict of interest

exists when a target organization in a

grand jury investigation chooses and

retains counsel for employees who are

potentially adverse witnesses and the

selected attorney relies on the target

organization for payment of services.12

Instead, the Court fused the core concepts

of RPC 1.7(a)(2), 1.8(f), and 5.4(c) to

develop a practical and useful standard:

A lawyer may represent a client but

accept payment, directly and indirect-

ly, form a third party provided each of

the six conditions is satisfied”13 –

(1) securing “informed consent” from

the client;

(2) third party payer is prohibited

from, in any way, directing, regulating

or interfering with the lawyer’s profes-

sional judgment in representing his

client;

(3) no current attorney-client relation-

ship between the lawyer and third

party payer exists;

(4) third party is prohibited from com-

municating with the lawyer regarding

the substance of the representation;

(5) third party payment shall be in the

course of regular business with the

same speed and frequency it pays its

own counsel; and

(6) a third party payer, once committed

as such, must continue to pay until

relieved of its obligation by the court.

This analysis is, of course, fact sensi-

tive.

Employing the principle the Court

articulated in this decision will assist

attorneys in avoiding representations

that may run afoul of the conflict rules.

More importantly, this decision will

enable attorneys to avoid the knee-jerk

reaction to decline representation of

clients in similar situations. Attorneys

who previously labored under dracon-

ian understandings of the Rules of Pro-

fessional Conduct should now take an

informed look at how they may evalu-

ate the propriety of representing poten-

tial clients. �
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