
DRAFTERS BEWARE:  RECENT THIRD CIRCUIT DECISION MAY 
RESULT IN WAIVER OF RIGHT TO REMOVE TO FEDERAL COURT

	

	 The	U.S.	Court	of	Appeals	for	the	Third	
Circuit	 issued	an	opinion	on	May	18,	2011	in	
State	of	New	Jersey	v.	Merrill	Lynch	and	Co.,	
et.	al.,	No.	09-4676	(“Slip	op.”),	affirming	a	trial	
court	decision	finding	that	the	right	to	remove	a	
lawsuit	to	federal	court	was	waived	by	a	forum	
selection	 clause	 in	 the	 parties’	 underlying	
agreement	 stating	 that	 “exclusive	 jurisdiction	
.	 .	 .	 shall	 lie	 in	 the	 appropriate	 courts	 of	 the	
State	[of]	New	Jersey.”
	
	 The	 underlying	 case	 involved	 a	 claim	
by	a	division	within	New	Jersey’s	Department	
of	Treasury	(“the	Department”)	against	Merrill	
Lynch	 with	 respect	 to	 the	 purchase	 of	 $300	
million	 in	 preferred	 stock	 issued	 by	 Merrill	
Lynch.		The	parties	subsequently	entered	into	
a	Share	Exchange	Agreement	 (“Agreement”)	
whereby	 the	 Department’s	 preferred	 stock	
was	 converted	 to	 common	 stock.	 	 Merrill	
Lynch	agreed,	however,	that	the	terms	of	the	
conversion	 of	 the	 Department’s	 stock	 would	
be	at	least	as	favorable	as	that	governing	the	
exchange	of	other	stockholders’	shares.
	
	 Nearly	 one	 year	 after	 the	Agreement,	
the	 Department	 commenced	 a	 lawsuit	
against	Merrill	Lynch	in	the	Superior	Court	of	
New	 Jersey,	 claiming	 that	 Merrill	 Lynch	 had	
breached	the	Agreement	by	providing	another	
stockholder	with	better	conversion	terms	than	
had	been	provided	to	the	Department.		Merrill	
Lynch	thereafter	removed	the	case	to	the	U.S.	
District	 Court	 for	 the	 District	 of	 New	 Jersey,	
but	the	Court	remanded	the	case.		The	Court	
reasoned	 that	Merrill	Lynch’s	 right	 to	 remove	
had	 been	 waived	 by	 the	 forum	 selection	
clause	 in	 the	Agreement,	 referred	 to	 above,	
stating	that	exclusive	jurisdiction	shall	lie	in	the	
appropriate	courts	of	the	State	of	New	Jersey.

	
	 On	appeal,	the	Court	of	Appeals	for	the	
Third	Circuit	affirmed,	rejecting	in	the	process	
Merrill	 Lynch’s	 argument	 that	 the	 phrase	
“appropriate	courts	of	the	State	[of]	New	Jersey”	
meant	both	State	and	Federal	courts	 located	
in	New	Jersey.	 	The	Court	 reasoned	that	 the	
use	of	the	word	“courts”	in	the	Agreement	was	
best	 understood	as	a	 reference	 to	 the	many	
tribunals	of	the	Superior	Court,	not	the	federal	
courts,	especially	in	light	of	the	use	of	the	word	
“of”	 after	 the	word	 “courts”	 and	 before	 “New	
Jersey”	in	the	Agreement,	as	explained	below:

	
	
	

	
	 The	Court	also	reasoned	that	the	“vast	
majority”	of	other	circuit	 courts	had	held	 that	
forum	 selection	 clauses	 like	 the	 one	 in	 this	
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.	 .	 .	 	As	 the	District	Court	noted,	 the	
New	 Jersey	 Superior	 Court	 may	 be	
a	unified	“court,”	but	 it	boasts	fifteen	
vicinages	 throughout	 the	 twenty-
one	 counties	 at	 the	 trial	 level.	 	 The	
use	 of	 the	 plural	 “courts”	 is	 best	
read	 as	 a	 vestigial	 reference	 to	
the	 many	 tribunals	 comprising	 the	
Superior	 Court	 of	 New	 Jersey,	 not	
the	federal	district	courts	in	the	state.

	 This	 is	 particularly	 true	
when	 the	 small	 but	 significant	 word	
following	 “courts”	 in	 the	 forum	
selection	 clause	 --	 “of”	 --	 is	 taken	
into	 account.	 	 “Of”	 “indicat[es]	 a	
possessive	 relationship”	 or	 “such	
relationships	as	ruler	and	subject,	[or]	
owner	and	property.”		Webster’s	Third	
New	 Int’l	 Dictionary	 of	 the	 English	
Language	 1565	 (Unabr.	 ed.	 1968).		
“Of”	 also	means	 “from	 as	 the	 place	
of	 birth,	 production,	 or	 distribution:		
having	as	its	base	of	operation,	point	
of	 initiation,	 or	 source	 of	 issuance	
or	 derivation.”	 	 Id.	 	 (Slip	 op.	 at	 8.)



case	 required	 remand.	 	 (Slip	 op.	 at	 9	 (citing	
FindWhere	Holdings	v.	Sys.	Env’t	Optimization,	
LLC,	 626	 F.3d	 752,	 754	 (4th	 Cir.	 2010);	Am.	
Soda,	LLP	v.	U.S.	Filter	Wastewater	Grp.,	Inc.,	
428	 F.3d	 921,	 924	 (10th	 Cir.	 2005);	 Dixon	 v.	
TSE	Int’l	Inc.,	330	F.3d	396,	397	(5th	Cir.	2003);	
LFC	Lessors,	Inc.	v.	Pac.	Sewer	Maint.	Corp.,	
739	F.2d	4,	6	(1st	Cir.	1984)).
	
	 In	light	of	the	Third	Circuit’s	decision,	it	is	
advisable	 to	review	and	fine-tune	 if	necessary	
any	form	agreements	that	may	have	been	used	
in	past	years.		Likewise,	to	avoid	waiver	of	the	
right	 to	 remove,	 it	 would	 seem	 prudent	 to	 be	
vigilant	 during	 contract	 negotiations	 to	 always	
specify	in	forum	selection	clauses	that	lawsuits	
be	brought	in	the	“State”	and	“Federal”	courts	of	
the	State	of	New	Jersey	and	not	just	a	blanket	
reference	 to	 “courts	of	New	Jersey.”	 	A	 failure	
to	do	so	could	result	in	an	unintended	waiver	of	
the	right	to	proceed	in	federal	court.
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