
  
  
  

 The Superior Court of New Jersey, Chancery 
Division, recently denied defendants’ motion to 
dismiss in SCS Healthcare Marketing, LLC v. Allergan 
USA, Inc., et al., and addressed an issue of first 
impression under New Jersey’s newly-enacted Trade 
Secrets Act (N.J.S.A. 56:15-1 et seq.) (“NJTSA”), 
namely, whether the NJTSA preempts the New Jersey 
common law relating to trade secrets.  The Court 
answered the question in the negative, and denied 
defendants’ motion to dismiss on this ground, finding 
that the NJTSA, unlike the versions of the Uniform 
Trade Secrets Act (“UTSA”) adopted in other States, 
expressly preserves New Jersey’s non-conflicting 
common law.  This is an interesting decision because 
it expressly recognizes that New Jersey, alone, has 
modified the Uniform Trade Secrets Act to preserve 
New Jersey’s pre-existing, non-conflicting common 
law relating to trade secrets.
 The facts underlying the Court’s decision are 
straightforward.  SCS Healthcare Marketing, LLC 
(“SCS”) operates a business that provides promotional 
marketing services to the healthcare industry.  
Among other things, SCS provides promotional 
meetings and technology platforms that allow users 
to access presentations and manage activities of 
representatives who market users’ products on their 
behalf.  Allergan USA, Inc. retained SCS in or about 
January, 2006 for the purpose of having SCS, among 
other things, manage Allergan’s speakers bureau 
program for its eye care products and continued to 

retain SCS through 2012.  
 In 2012, Allergan solicited bids from 
several companies to manage its speakers bureau.  
Defendant Call, Inc. d/b/a MedForce (“Medforce”) is 
a direct competitor of SCS that also provides services 
to companies’ speakers bureau programs.  Allergan 
eventually selected Medforce to manage its speakers 
bureau and advised SCS that it would no longer 
be needed to provide such services.  During the 
transition process, SCS allegedly advised Allergan 
that Allergan would continue to have access to SCS’s 
“CORE Speaker Portal” and SCS’s confidential and 
proprietary information contained thereon, only on 
the condition that such information not be provided 
to Medforce.  SCS thereafter claimed in its lawsuit 
that Allergan, contrary to SCS’s instructions, had 
provided Medforce with access to the aforesaid 
information on multiple occasions.
 SCS filed a lawsuit against Allergan and 
Medforce, alleging, among other things, violation of 
the New Jersey Trade Secrets Act, Misappropriation 
of Confidential Information in Violation of 
Common Law, Conversion, Trespass to Chattels, 
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Unfair Competition, Tortious Interference and Civil 
Conspiracy.  Defendants moved to dismiss on the 
grounds that, among other things, Plaintiff ’s claim 
for misappropriation of confidential information 
in violation of the common law, together with 
claims related thereto, were all based upon the 
same common operative facts and were thereby 
preempted by the New Jersey Trade Secrets Act.
 In addressing Defendants’ motion, the Court 
acknowledged that the NJTSA had only recently 
been enacted and that it is based on the USTA.  The 
Court also explained that the Defendants’ motion 
was based on the provision of the NJTSA stating that 
the NJTSA supersedes conflicting law providing civil 
remedies for misappropriation of trade secrets.  See 
N.J. Stat Ann. 56:15-9(b) (“This act shall supersede 
conflicting tort, restitutionary, and other law of this 
State providing civil remedies for misappropriation 
of a trade secret.”).  The Court pointed out that courts 
in jurisdictions that have enacted similar provisions 
of the UTSA have ‘“uniformly interpreted [it] to 
preempt previously existing misappropriation of 
trade secret actions, whether statutory or common 
law.”’  (citations omitted).
 That said, however, the Court attached 
significance to the fact that, unlike the UTSA, and 
the other jurisdictions enacting it, the New Jersey 
Legislature included a provision in the NJTSA that 
expressly preserves New Jersey common law that 
does not conflict with the provisions of the NJTSA:

The rights, remedies and prohibitions 
provided under this act are in addition 
to and cumulative of any other right, 
remedy or prohibition provided under 

the common law or statutory law of 
this State and nothing contained herein 
shall be construed to deny, abrogate or 
impair any common law or statutory 
right, remedy or prohibition except as 
expressly provided in subsection b. of 
this section.

N.J. Stat. Ann. 56:15-9(a).  The Court noted 
that neither the UTSA nor the laws of the many 
other states that have adopted it have a provision 
comparable to the aforesaid provision adopted in 
New Jersey.
 The Court read subsections (a) and (b) of 
N.J.S.A. 56:15-9 together and concluded that at the 
time of its enactment of the NJTSA, the Legislature 
“was well aware of the rights and remedies afforded 
aggrieved litigants under [New Jersey’s] common 
law and expressly intended to preserve, rather than 
abrogate or preempt, those rights and remedies.” 
(footnote omitted).  The Court also noted that it 
could conceive of instances in which New Jersey’s 
common law could potentially conflict with the 
NJTSA, such as, for instance, any differences that 
may exist between the common law definition 
and the NJTSA definition of “trade secret.”  In that 
instance, the NJTSA’s definition would prevail.  The 
Court, however, rejected the Defendants’ argument 
that the NJTSA completely preempted SCS’s 
common law causes of action and denied their 
motion to dismiss.
 The SCS decision is notable because it is 
one of the first, if not the first, constructions of 
New Jersey’s Trade Secrets Act.  The NJTSA is 
unique in that it expressly preserves New Jersey’s 
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non-conflicting common law.  To the extent that 
businesses in New Jersey are involved in litigation 
concerning trade secrets or misappropriation of 
confidential information, their legal counsel should 
be aware of these unique attributes of the NJTSA 
and how they may impact the prosecution and/
or defense of such claims.  If you should have any 
comments or questions concerning the NJTSA, we 
would be happy to discuss them with you.

This article is for informational purposes only, does not constitute legal advice, and may not be reasonably relied upon as 
such.  You should consult a qualified attorney for independent legal advice with regard to any particular set of facts.

Page 3

James E. Tonrey, Jr., Esq.
Commercial Litigation Team

phone: 732.855.6199
email: jtonrey@wilentz.com

Donald E. Taylor, Esq.
Commercial Litigation Team

phone: 732.855.6434
email: dtaylor@wilentz.com

Donald E. Taylor is a shareholder and James E. Tonrey, Jr.,
is counsel with the complex commercial litigation department

at Wilentz, Goldman & Spitzer, P.A.

90 Woodbridge Center Drive
Woodbridge, NJ 07095

Meridian Center I, Two Industrial Way West
Eatontown, NJ 07724

110 William Street
New York, NY 10038

Two Penn Center Plaza, Suite 910
Philadelphia, PA 19102

January 2013
January 2013

In The Absence of Conflict, The New Jersey Trade Secrets Act Does Not 
Preempt New Jersey Common Law, SCS Healthcare Marketing, LLC v. 
Allergan USA, Inc., et al, No. C-282-12 (N.J. Super. Ct. Ch. Div. Dec. 7, 2012)


